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FOREWORD

The ongoing peoples’ struggles in Niyamgiri and Kashipur in Orissa or Puntamba in
Mahrashtra or Chengara in Kerala, epitomize the real fault-lines of India. On the one hand,
is the neo-liberal discourse backed by State power, which is on an overdrive in the adivasi
heartland leading to exclusion and alienation of adivasis and other forest dwelling
communities from their fundamental rights and entitlements over productive and
livelihood resources - land, water and forests. On the other, is the rich and long history of
peoples’ led adivasi struggles for dignity and basic rights. The neo-liberal framework has
only accentuated the fault - line. The post - colonial Indian developmental paradigm, in-
spite of a politically progressive constitution, has also systematically marginalized and
excluded the adivasis and other forest dwelling communities. The impact of this systematic
exclusion has been high levels of adivasi displacement from their own land and livelihood,
and appallingly low levels of Human Development Indicators.

Historically, the access and ownership rights of natural resources, particularly, land, water
and forest, were governed by the principles of community rights over Common Property
Resources. The advent of colonial rule led to pitched battle between adivasis and the
colonial State; as the colonial State started taking over the control and rights over these
resources through the barrel of a gun. These natural resources provided the raw materials
for the industrialization led development model of profiteering of the imperial raj. Therefore,
elaborate legislations and laws were drafted to ensure the ownership of the State over these
resources for uninterrupted access; leading to alienation of adivasis from their cultural and
historical rights over land, water and forests. Post-colonial India, inspite of the special
provisions for adivasis in the constitution, continued with the same model of development.
As a result, the alienation and exclusion of adivasis from their historical rights over their
natural resources continued in the name of ‘national interest’, which took the form of large
dams and mega industrial and mining projects. Post nineties, this alienation has
accelerated and the objective has changed from the so called ‘national interest’ to market led
economic development, a euphemism for privatization of natural resources.

In this context, the ‘Forests Rights Act’ passed by the Parliament of India in December 2006
is a decisive political shift. For the first time, the Indian State admits and recognizes the
‘historic injustice’ done to the adivasis. However, it is important to emphasize that the
Forest Rights Act is not a deed of State’s benevolence but the culmination of several
democratic struggles spanning over decades and across the country. Itis an inspirational
story of a successful peoples’ campaign, through sustained democratic and political action,
which was able to translate the local struggles of landless adivasis and forest dwellers into
an Act of the Parliament. ‘Recognizing the Historic Injustice: Campaign for the Forest Rights
Act 2006’ is an attempt to analytically document the processes of these struggles from an
advocacy lens.

In Solidarity,

Amitabh Behar






INTRODUCTION AND
BACKGROUND SUMMARY

"The concept behind the campaign was that as an independent nation, we
should be able to dismantle the colonial governance and install a right
holding citizen at the centre, who has a ‘right’ to conserve and not just a
‘duty’. This will help in decolonising forest governance."

- Pradip Prabhu, National Convener, Campaign for Survival and Dignity.

We all know that the Indian subcontinent has, for thousands of years, been
inhabited by a diverse population dependent on an even more diverse landscape.
This diverse landscape, from the Himalayan mountain ranges in the North, to the
coastal regions in the South, East and West, was once dominated by a variety of
forests and the people living in these regions depended heavily on these forests for
their day-to-day needs of fuel, fodder, water, agriculture, household items and
even food.

These communities have historically been subjected to waves of dispossession
of which the most organised and catastrophic were the forest laws in colonial and
post-colonial times. In addition, the process of urbanisation and modernisation put
increasing pressure on forest resources, threatening the existence and livelihoods
of the indigenous and forest dwelling populations that today number 500 million.
Large parts of this population are adivasis or indigenous people (67.7 million of
whom have been categorised as ‘scheduled tribes’ under the Indian Constitution).
The history of adivasi struggles and rebellion is as old as the history of socio-
economic exploitation and oppression of these forest dwellers.

The struggles and issues related to forest rights in India can broadly be
divided into two phases: the pre-independence and the post independence period.
In both these phases the core of the struggle has been the right of forest dwellers to
retain control of their homelands, their resources and their livelihoods. Further, in
both the phases, the struggle has been against the hegemony of the State and the
market to appropriate and control forest resources.

In the pre-independence period, the colonial rulers started reserving areas for
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timber production and game thus excluding forest dwellers from their resource
base. Full-fledged government machinery, in the form of a hegemonic Forest
Department, was established for this purpose and laws were put in place to
facilitate the colonial occupation of forest lands.

This process of alienation continued in the post-colonial period. While in the
first two decades after independence, forests continued to be seen as a source of
revenue, there was a sudden shift to ‘forest and wildlife conservation’ as the
objective of the Forest Department in the 1970s in the wake of a growing
consciousness the world over about environmental degradation. Unfortunately, in
this narrow consciousness traditional forest dwellers continued to be viewed as
‘outsiders’ who must be kept out of the forest in order for it to be preserved, while
the reality was actually contrary to this understanding.

A new set of conservation laws in the form of the Wildlife Protection Act 1972,
and the Forest Conservation Act 1980, were put in place, severely restricting access
of adivasis and forest dwelling communities to the forests in and around which
they were living. Many areas of land were classified as ‘forest’ though they were
not actually forest or were already under cultivation. Today, of the total forest
cover of more than 750,000 sq km (of which 71% is inhabited by adivasis) more than
80% is categorised as reserved and protected forests. About 23% of this area is
categorised as Protected Areas - mainly wildlife sanctuaries and national parks -
that have displaced around half a million adivasis.

As a result, these communities for decades have been facing the threat of
eviction from lands that are in their possession but to which they have no legal
right. Apart from the forest laws that continued State ownership of forests after
independence, what complicated the problem was the inability of the forest and
revenue departments to follow existing notifications and settle the rights of
communities in forest areas, as well as the widespread alienation of forest dwelling
communities due to acquisition of land for development and industrial projects.
Thus, for over a century, millions of forest dwellers in India have been living as
‘encroachers’ on their own ancestral lands.

The year 2006 will go down in the history of the Indian Parliament as the year
in which landmark legislation was created: The Scheduled Tribes and Traditional
Forest Dwellers (Recognition of Forest Rights) Act. This act, which was passed
after a consistent countrywide struggle and campaign, recognises forest rights and
occupation in forest lands of tribes and other forest dwelling communities that
have been traditionally residing on these lands.

The process of drafting this bill was preceded by a long and consistent
campaign by forest dwellers and people’s groups across the country. The campaign
picked up pace in 2002 when the Ministry of Environment and Forests (MoEF)
directed all states to evict ‘encroachers’ from forest lands. Based on this order, the
Forest Department brutally carried out eviction drives over lakhs of hectares.

In response to these evictions a nationwide campaign was launched and a

8



coalition of community based organisations from 11 states, called the Campaign for
Survival and Dignity (CSD), came together against the forced evictions. During
campaigning for the 2004 parliamentary elections, persistent lobbying had built up
pressure within political parties to regularise the rights of forest dwellers. Thus, in
February 2004, the National Democratic Alliance (NDA) government issued new
orders to recognise forest rights though this was largely an election gimmick. After
coming to power in 2004, the United Progressive Alliance (UPA) government’s
Common Minimum Programme called for a halt to evictions and spoke of
recognition of forest rights.

In the same year, in an affidavit filed in the court in response to the
Intervention Applications filed by people’s groups in the ongoing Godhavarman
case, the MoEF finally admitted that during the consolidation of forests, "the rural
people, especially tribals who have been living in the forests since time immemorial,
were deprived of their traditional rights and livelihood and consequently, these
tribals have become encroachers in the eyes of law".

Through sit-ins and nationwide demonstrations, adivasis and peoples’ groups
continued to pressurise the government in power for some action till the prime
minister directed the ministry of tribal affairs to draft legislation on forest rights.

On June 3, 2005, the tribal affairs ministry put up on its website the draft of the
Scheduled Tribes (Recognition of Forest Rights) Bill 2005 and invited comments
from the public. Though the debate about the bill had already begun in April based
on letters leaked from the MOoEF, it intensified after the internet posting. Those
involved in the debate included the ministry of forests and the ministry of tribal
affairs, forest rights activists, conservationists, academicians, intellectuals, and
bureaucrats. While most people were demanding changes in the bill, the wildlife
conservation lobby was completely against the entire bill.

The bill was introduced in the 2005 winter session of Parliament, and a Joint
Parliamentary Committee (JPC) with 30 Members of Parliament from various
parties was formed to review the bill and admit submissions from concerned
parties. The JPC received comments and had meetings with several groups, experts
and activists. The bill, with the JPC's recommended changes, was presented in the
Lok Sabha and Rajya Sabha on May 23, 2006.

Some of the most contentious and debated points in the bill were: inclusion of
‘other forest dwelling communities’ along with scheduled tribes, as beneficiaries;
the cut-off date for regularisation of rights; and the role and powers of the gram
sabha in identifying bonafide residents and in management of forest resources.

During this entire period, people continued campaigning for the legislation.
Jail bharo andolans were held in several states. The left parties, as partners of the
UPA, played a critical role in supporting people’s groups and maintaining the
pressure on their coalition partners.

On December 15, 2006, a year after it was introduced, the bill was finally



passed in Parliament. This was considered a victory for the long people’s struggle.
However, there was major disappointment over some serious changes that were
made in the draft bill before it was passed. The JPC had made some important
recommendations that were not taken into consideration. The most critical of these
was the dilution of the powers of the gram sabha, re-definition of eligibility
criteria, exclusion of some non-Scheduled Tribes, and deletion of the rights of the
forest dwellers to fuel wood. On December 29, 2006 the Act received Presidential
assent.

However, even as indigenous peoples and forest dwellers of this country
were awaiting implementation of the Act, and the formation of Rules in a just and
participatory manner, the Act was sabotaged by pressures from the wildlife
conservation lobby. In November 2007, the UPA government formed a sub-
committee of the National Board for Wildlife, to review the implications of this Act
for wildlife conservation. After much delay and consistent pressure from the
Campaign the rules were finally notified in January 2008. However, there has been
great disappointment with the changes in the notified rules.

This document is a compilation of the processes that played a critical part in
the build up of the Campaign for Survival and Dignity, which finally led to the
creation of this legislation. Before going over recent developments, it is important
to trace the history and some aspects of the issue of ‘forest rights’. The next chapter
of this document provides a historical sketch of forest rights and their status in
India. Chapter 3 discusses in detail how the Campaign evolved and the various
strategies and events before and during the build-up to the forest rights bill. It
explores the role of parliamentary committees, civil society groups and other
mechanisms in expressing the demands of the people. Chapter 4 outlines the key
campaign processes through voices from the Campaign. Chapter 5 gives two case
studies, examining the build-up in Rajasthan and Maharashtra, which have a much
longer history of struggle for access to and rights over forests.
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FOREST RIGHTS IN
INDIA

The history of forest dwelling communities in India, who are mostly adivasis,
is rife with exploitation that has undermined their very survival and dignity, and
can be traced to pre-colonial times. Adivasis in many regions of the country live in
enclaves, a process which began when the dominant clans and communities began
to invade the fertile plains and the adivasis or ‘aboriginal* people of India got
driven further and further away, into the hilly regions and forest areas.

The Colonial Period — Indian Forest Act, 1927

In colonised India, these communities and their livelihoods were threatened
yet again, as the colonisers saw the extensive forest areas as a major opportunity for
revenue and timber. In the 1800s, the British imperial government started
‘settlement and survey’ of lands, including forests, with the creation of the Forest
Department. The main objective was supplying timber for railways and ship
building. The law stated that at the time a ‘forest’ is declared, a single official (the
Forest Settlement Officer) is to enquire into and ‘settle’ the land and forest rights
that people had in that area, a feat that was impossible to achieve across the length
and breadth of the country. The Indian Forest Act (IFA) 1927 was the mechanism
under which this process was carried out. It was during this period that regions like
Kumaon and Chhotanagpur saw uprisings as huge tracts of forests were declared
‘reserved’ for use by the colonial regime.

The Post Colonial Period - Continuation of the Indian Forest Act

Post independence, the same law continued governing forest areas. In fact the
IFA was extended even to Scheduled Areas (which were dominated by Scheduled
Tribes) under the fifth schedule of the Constitution, as well as to the princely states.
The process of land acquisition begun under the British continued after
independence and between 1951 and 1988 the colonial-era IFA was used to bring an
area of 26 million hectares under the regime of the Forest Department.

The combination of unsettled rights and absolute power in the hands of the
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State created a sense of insecurity among forest dwelling communities, who were
subjected to harassment and assaults by the State because they were ‘illegal
occupants’.

The Conservation Laws
Wildlife Protection Act 1972 and Forest Conservation Act 1980

The situation only worsened with the Wildlife Protection Act, 1972, and then
the Forest Conservation Act, 1980, which were hailed as legislations that would
achieve forest and wildlife habitat conservation in India. Suddenly, a Forest
Department that was selling forests for revenue, was given the responsibility of
‘conserving’ the forests. Unfortunately, the communities whose stake in
conservation was almost invisible till then (and who depended most on these
resources and thus had been protecting them for years) suddenly became visible,
but as exploiters of, and encroachers in, the forests. Under the provisions of the
Wildlife Protection Act, 1972, large forest areas were brought under the protected
area network of national parks and wildlife sanctuaries that were to be human-free,
wilderness zones. Many thousands of communities were displaced from these
‘conservation zones’.

While the Wildlife Protection Act, 1972 produced the concept of ‘human free
wilderness zones’, the Forest Conservation Act 1980 further restricted the right to
use the forests for ‘non-forestry purposes’. It was as a part of this legislation that
the procedure of ‘forest clearance’ was outlined. Private as well as government
parties wishing to divert forest land for any large or small development project had
to seek permission to do so. While this did slow down the pace of diversion of
forest land for environmentally destructive projects, it also curtailed access to
forests for non-timber forest produce, fuel and fodder by local communities and,
more importantly, it halted the regularisation of existing ‘forest lands’ that were
already under cultivation.

Superimpose on this scenario the fact that according to the Forest Survey of
India, between 1951 and 1981, 4.238 million hectares of forest land was diverted to
non-forest use. This includes 1.618 million hectares that was diverted for large
projects like dams, industries and highways. The people displaced by these projects
— once again, forest dwelling communities - have had to ‘encroach’ on new forest
lands as they were never rehabilitated.

While regions like Jharkhand and Uttarakhand saw militant struggles in the
British period, the early 1900s saw several communist led adivasi mobilisations,
which contextualised the demand for land and forest rights in the context of
exploitation by feudal landlords and the forest mafia. Independent India had
attempted to set up mechanisms, in the form of the Fifth and Sixth Schedules in the
Constitution, to ensure that adivasis had the right to govern their own lives.
However, the natural resource use was still governed by the colonial Forest
Department.
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In response, the forest areas of the country have seen increasing clashes
between communities and the state forest departments, and also the rapid growth
of extremist leftist activity. The growth of the Maoists (armed political rebellion) in
the Central Eastern belt, and other heavily forested parts of the country, took place
post-independence to challenge feudal structures and to assert power by
ownership over land and forest resources. According to a report of the Centre for
Science and Environment (CSE): ‘About 15 per cent of India’s forests from Andhra
Pradesh, eastern Maharashtra to Jharkhand, Chhattisgarh, Madhya Pradesh and
Orissa, are under the control of the Naxals.’

The Social Forestry Phase

A few decades after independence, a new phase of the struggle for adivasi
rights began that was dominated by voluntary organisations and local level
struggles for alternative forms of management and community control over
resources. Creation of spaces for informal systems of management within stringent
conservation legislations saw the emergence of ‘social forestry’ and ‘participative
community management’ (see box on ‘Social Forestry and JFM’). The National
Forest Policy 1988 spoke of some of these principles as well.

Following the adoption of the National Forest Policy Resolution in 1988,
consultations began to amend the Forest Act. The contents of the proposed
Conservation of Forests and Natural Ecosystems Bill (CFNEB) became public in
1994. Despite the extensive references to participation in forestry programmes
(especially under the Joint Forest Management (JFM) programme from 1990) the
bill reasserted the control of the forest bureaucracy. The controversial 1994 bill was
never introduced in Parliament.

Social Forestry and Joint Forest Management

The National Commission on Agriculture, Government of India, first used the term ‘social
forestry’ in 1976. Social forestry was introduced as a ‘scheme’ under which the Forest
Department sought to raise plantations of quick growing species on all available private and
community lands outside forest areas to ensure environmental protection. However, the
scheme failed to take into account the fact that communities dependent on forests are generally
the landless and the most marginalised. By assisting only landowners the scheme further
alienated the marginalised sections of rural communities.

The increasing international pressure and national level struggles demanding rights over
forests, led to the emergence of the concept of Joint Forest Management around the mid-1980s.
The primary, but not overtly stated, objective of the programme was to attain maximum tree
cover. Since communities were seen as the main destroyers of forests, it was proposed to
include them in planning and implementation of the project. In some states where people’s
rights over forest use were totally extinguished through earlier state actions, this provided an
opportunity to use and manage forests. In states where indigenous systems of forest use and
management had survived, either due to government apathy or due to a history of struggle (as
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in Orissa and Uttarakhand), this programme proved to be detrimental to community interests.
Locally, they lost out on the rights they enjoyed solely over legally recognised categories of
‘village forests’ like gramya jangal in Orissa and van panchayats in Uttarakhand. At the national
level, the scheme put an increasing pressure of debt due to loans from the World Bank.

However limited in scope, even if some areas managed to develop their resources under these
schemes, the communities were unable to sustain the development due to lack of long-term
perspective of the department.

The Report of the SC-ST Commission

The real breakthrough occurred with the 29th report (1987-89) of the
Scheduled Castes-Scheduled Tribes Commission by B D Sharma, then
Commissioner of Scheduled Castes and Scheduled Tribes. He broke the silence on
the issue of the adivasi-forest areas, bringing to the government’s notice the
different disputes related to forest land between adivasi people and the State and
proposing a framework for resolution of the disputes.

Based on these recommendations, the Ministry of Environment & Forests
(MoEF) issued a set of six circulars on September 18, 1990. Besides making a clear
distinction between ‘encroachers’ and those with disputed claims, the 1990 orders
also recommended that the claims could be verified in consultation with gram
sabhas. In essence, the 1990 guidelines provided that any State orders for
regularisation of pre-1980 claims could be implemented.

Not much was done by the MoEF to ensure the implementation of these
circulars, which more or less went into oblivion, as admitted by the MoEF itself in
its affidavit filed in the Supreme court. The only states that undertook any
significant action under these circulars were Maharashtra and Madhya Pradesh.
Further, only one of the six circulars relating to ‘encroachment’ was implemented,
while the others were not implemented at all.

The Godhavarman case and MoEF orders for eviction

The position of the MoEF became glaringly obvious in May 2002 when it
directed all states to evict ‘encroachers’ from forest lands. Based on this order, the
forest department brutally carried out eviction drives and according to MoEF
figures, 1.52 lakh hectares of encroachments from forest lands were removed over
a span of 18 months. This order was preceded by, and supposedly based on, a
series of Supreme Court orders in the famous Godhavarman case.

In 1995, the Godhavarman public interest litigation (PIL) was filed, to stop
commercial interests from encroaching upon forests. In 1998, the Supreme Court
created the Centrally Empowered Committee to look into what came to be known
as the ‘forest case’, in which a series of interventions were filed, including one on
illegal occupants. In response, the Supreme Court ordered a halt to regularisation
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of encroachments. The MoEF interpreted this as an order to evict encroachers,
without considering its failure to implement its own 1990 orders.

Adivasi land alienation, migration, and ecological deprivation greatly
accelerated in the era of economic reforms and growing liberalisation and
privatisation. It is important to note that the biggest threat that adivasis and other
forest dwelling communities have faced in the last two decades is displacement
from their habitats as corporate interests take over land and forest resources for
industries and mining projects. It is in this context that the adivasi rights
movements have seen an upsurge, with access to and ownership of land and forest
resources becoming central to their discourse. And it is in this period that the
Panchayats Extension to Scheduled Areas Act (PESA) was evolved and introduced
to give greater control to gram sabhas in adivasi dominated areas.

The National Front for Tribal Self Rule, a coalition of activist groups working
on adivasi rights issues, that came together to ensure the implementation of the
Bhuria Committee report, played an important role in the evolution of PESA. A
decade later, in 2003, the same people’s organisations, with the addition of many
new ones, came together as the Campaign for Survival and Dignity, to demand
recognition of forest rights for forest dwelling communities.

PESA was an attempt to decolonise the government and Panchayati Raj. It
talked of real participatory democracy for the first time. It threatened the overall
politico-socio-economic framework that was in place, especially in adivasi areas.
While today PESA is largely spoken of as a legislation that has not been
implemented, organisations that advocated and fought for it see the Act as having
played an important role in providing the space for intensifying the conflict in
adivasi areas and creating the political environment for demanding territorial
rights, apart from the right to rule.

However, not PESA nor any of the existing Government Resolutions (GRs) or
circulars were strong enough to ensure the rights of the forest dwelling
communities in the face of a Supreme Court that was beginning to take positions
that were strongly anti-people and in favour of ‘forest conservation’, viewing all
occupants of forest lands as responsible for the destruction of forests. The need for
a legislation that also challenged the colonial framework of forest land governance
put in place by the British became more apparent at the time that forced evictions
were being carried out.
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THE CAMPAIGN FOR
SURVIVAL AND DIGNITY

The Campaign for Survival and Dignity (CSD) evolved as an organic and open
process of politicisation of adivasis and forest dwellers in response to the evictions
that occurred after the 2002 orders of the MoEF. Many of the groups and activists
who became constituent members of CSD - as for instance, Bharat Jan Andolan,
Adivasi Mukti Sanghatan, Kashtakari Sanghatan - were part of the National Front
for Tribal Self Rule (NFTSR), a network formed in 1993 with the aim of fighting for
legal recognition of self-rule, which culminated in PESA. After the
recommendations of the Bhuria Committee report, which the government failed to
implement, adivasi activists from all over the country decided to coordinate their
demand for a policy change to make tribal self-rule a reality.

After the evictions, it was felt that a new campaign was necessary. The
objective of the Campaign for Survival and Dignity (a hame coined before a large
national level public hearing or Jan Sunwai organised in July 2003), was to respond
to the eviction issue and build a platform for a larger struggle around forest rights,
beginning with the 1990 circulars. Existing state federations from Rajasthan,
Maharashtra, Gujarat, Madhya Pradesh, Chhattisgarh, Andhra Pradesh,
Jharkhand, and Orissa, working on issues of adivasis and forest rights came
together to become part of the CSD. Other groups and movements from Tamil
Nadu, West Bengal and Karnataka joined in as the movement spread across the
country.

The immediate goal of halting the evictions was achieved to a considerable
extent when CSD members pointed out that there was no direct Supreme Court
order for evictions. CSD also directly confronted state forest departments for
falsely interpreting the 2002 MoEF order, and hence committing contempt of court.
As a result, on October 30, 2002, the MoEF issued a letter which stated that
implementation of the 1990 guidelines should continue. What followed were a
series of state and national level processes to build pressure on state and central
governments to stop evictions and to implement the 1990 circulars. The processes
leading to the passing of the Act can be classified under the categories of
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" Parliamentary and legislative advocacy
" Networking initiatives

" Direct action

" Judicial advocacy

" Media advocacy

Filing of claims with the district collectors

In a coordinated move to thwart large-scale evictions, adivasis and other
forest communities at the regional level started filing claims of ownership of their
lands in the offices of the respective district collectors (the designated authority
under the 1990 guidelines). This process of filing claims to their lands took the
shape of a mass movement, with tens of thousands of claims being filed across the
country.

Filing of intervention applications in court

Groups in Andhra Pradesh, Maharashtra, Madhya Pradesh and Rajasthan filed
interventions before the Centrally Empowered Committee (CEC). Some groups
also filed writs in their respective state high courts (the Andhra groups even
managed to get a stay on the evictions) demanding that evictions be stopped. A
strategy that was also carried out across states was filing of intervention
applications with the CEC in the Godhavarman case. While these did not really
come up for hearing, it was a way of registering protest as well as staking a claim.

National Meeting of July 2003: Building a network

In April-March 2003, a meeting was held in Delhi attended by the Jan
Sangharsh Morcha (Madhya Pradesh), Shoshit Jan Andolan (Maharashtra), Jabran
Jot Andolan (Vidharba, Maharashtra) People’s Union for Civil Liberties (Tamil
Nadu), Jal Jangal Jameen Andolan (Rajasthan), Adivasi Mahasabha (Gujarat),
Adivasi Aikya Vedika (Andhra Pradesh), Chetna Sanghatan (Uttarakhand), Sruti
(Delhi), Bharat Jan Andolan (Delhi), and National Forum for Forest People and
Workers (Delhi). Possible actions were discussed, and in a way, this was the
beginning of the Campaign. One of the actions planned was a national level meeting
which would highlight the issue amongst all groups working with adivasi and
forest rights issues.

In July 2003, a National Jan Sunwai was organised in Delhi. The panellists
included eminent people from various fields such as Manoj Bhattacharya, Rajya
Sabha member; Prashant Bhushan, Supreme Court advocate; Jean Dreze, member
of the National Advisory Council; Mohini Giri, chairperson of the National
Commission for Women; Sunita Narain, director of the Centre for Science and
Environment; Nandini Sundar, professor at Jawaharlal Nehru University; Usha
Ramanathan, a legal scholar; Amarjit Kaur, national secretary, AITUC; Sunit
Chopra, joint secretary, All India Agriculture Workers’ Union; and Miloon Kothari,
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UN special rapporteur for Right to Housing.

This was a landmark meeting and helped the campaign gather momentum.
The report of the Jan Sunwai, which was brought out a few months later, was the
first detailed document of its kind on the entire issue of regularisation and
evictions, taking into account the ground realities and state level developments.

This was followed by an intensive exercise in parliamentary advocacy and
lobbying where the campaign

= targeted MPs, opinion makers, and leaders in political parties, and
largely succeeded in building connections with most of the major parties

. used the parliamentary spaces available (committees, motions, etc)
= maintained steady contact with some political leaders, seeing
= them as long term allies in the struggle.

Parliamentary and Legislative Advocacy

Lobbying and dialogue with the government -

In the period after the Jan Sunwai informal dialogues were initiated by CSD
members with the MoEF, Centrally Empowered Committee (CEC), SC/ST
Commission, and the Parliamentary Standing Committee on Forests. CSD activists
believed that with the general elections around the corner, the timing was just right
to create pressure on political parties to take a stance on the issue. They were right.
Before the 2004 polls, the ruling party in the National Democratic Alliance (NDA)
coalition, the Bharatiya Janata Party issued new guidelines for regularisation,
announcing 1993 as the cut-off date. Though this was stayed by the Supreme Court,
it did put the issue in focus. When the UPA coalition came to power, its Common
Minimum Programme contained a statement about ‘stopping of evictions of tribals
from forest land’, which indicated that the issue was now on the national political
agenda.

This was reaffirmed when, in July 2004, the MoEF filed the detailed affidavit
in the Supreme Court describing the complexity of the encroachments issue and
admitting that "the rural people, especially adivasis who have been living in the
forests since time immemorial, were deprived of their traditional rights and
livelihood and consequently, these adivasis have become encroachers in the eyes of
law", and that "it should be understood clearly that the lands occupied by the
adivasis in forest areas do not have any forest vegetation". It further asserted that
its February 2004 circulars (refer to table on year wise developments, at the end of
this section) "do not relate to encroachers, but to remedy a serious historical
injustice. It will also significantly lead to better forest conservation".

Role of the NAC -
The National Advisory Council created by the UPA government for the
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implementation of the Common About NAC
Minimum Programme was

accessed by CSD to take the issue The National Advisory Council (NAC) has
further. Initial discussions at the been set up as an interface with civil society

NAC took place in October and in regard to the implementation of the
November 2004. NAC convened a National Common Minimum Programme

‘dialogue’ between the MoEF and (NCMP) of the Government of India.

campaign activists on November 3, The NAC comprises distinguished

2004. Among those present were professionals drawn from diverse fields of
Aruna Roy and Jean Dreze (of the development activity who serve in their
NAC), adivasi representatives of individual capacities. Through the NAC, the
the  CSD, Pradipto  Ghosh | government has access not only to their
(secretary, MoEF) Nirmal Joshi, expertise and experience but also to a larger
(director-general of forests and | network of research organisations, NGOs
member of the CEC), Anurag and social action and advocacy groups. The
Bajpai (Assistant Inspector General Council makes detailed recommendations to
Forests) and Inspector General the Government of India in the areas of
Forests. Representatives of the priority identified in the NCMP and to
Planning Commission, of the provide independent feedback on the impact
ministries of rural development of action initiated in various sectors.

and of tribal affairs were also WWW.nac.nic .in
present. A meeting was also
arranged with the prime minister.

Points of agreement on the issue of adivasi rights and forest land were arrived
at and the MOoOEF agreed to issue new orders clarifying its position on
encroachments and calling for a halt to the eviction drives. The MoEF also took
responsibility for drafting the legislation for verification of eligible encroachments,
resolution of disputed claims and settlement of rights.

Meeting with the Prime Minister -

On November 5, 2004 a follow-up meeting with the prime minister took place
with representatives of the CSD, Mr Subramaniam, private secretary to the PM, R
Gopalakrishnan, joint secretary in the Prime Minister’s Office (PMO), Prithviraj
Chauhan, minister of state to PMO, present.

Both secretaries concurred with the delegation on the seriousness of the
situation. The prime minister said that the matter was of the uttermost seriousness.
He directed that evictions should be stopped and a stay should be announced on
the February 2004 orders of the MoEF. Note was taken of the formation of a
Standing Committee on Inter-Sectoral Issues Relating to Tribal Development. The
prime minister supported the request for representation of the CSD on the
committee. It was in this meeting that the prime minister spoke of legislation to
resolve the issue.

In pursuance of the ‘dialogue’ convened by the NAC and the meeting with the
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PMO, the MoEF issued new instructions on December 21, 2004 to restrain the
eviction drives. However, the order still did not take a clear position on defining
‘illegal occupants’.

Lobbying with MPs - Second National Meeting, December 2004 -

As different spaces in governance systems were used by CSD, a two-day
national convention in which more than 1000 people participated from across the
country was also organised by CSD in December 2004. Ten days before the
convention started, campaign members had continuous briefings with members of
Parliament, especially from the Left parties. Thirteen MPs and two ministers, Shibu
Soren and Koti Lal Bhuria, attended the convention and expressed their solidarity
with the issue.

It was in early 2005 that the NAC issued recommendations that said that:

i State governments should be directed to initiate a process of pro-active
verification based on participatory and transparent procedures.

i The ministry of tribal affairs (MoTA) should provide the basic
framework for proactive verification, building on Maharashtra’s
experience.

i A comprehensive legislation should be drafted to give due recognition to
the forest rights of tribal communities and forest dwellers.

Following this, a Technical Resource Group was constituted on the
recommendation of the PMO with representatives of the ministries of Environment
and Forests, Law and Legislative Affairs, Social Justice and Empowerment,
Panchayati Raj, Rural Development and Tribal Affairs, as well as representatives of
civil society consisting of two environmental activists, Madhu Sarin and Vandana
Shiva, two adivasi rights activists, Pradip Prabhu and B D Sharma (who were
members of the Campaign as well) and two legal specialists, Dheeraj and Sanjay
Upadhyay. This group was to prepare the draft legislation on Forest Rights.

The NAC’s recommendation of legislation that recognised the rights of forest
dwellers resulted in the Scheduled Tribes and Traditional Forest Dwellers
(Recognition of Forest Rights) Act which was given final shape with the assent of all
the members of the Technical Support Group. Subsequently, though, ‘forest
dwellers other than Scheduled Tribes in the areas scheduled for them’ were
excluded from the ambit of the bill.

Direct Action - March 2005 agitation

The process of drafting the forest rights bill was fairly speedy, as members of
the Campaign had done sufficient homework on the issue, and were able to provide
the guiding perspective. In March 2005, just before the Budget session, during
which the bill was expected to be tabled in Parliament, CSD stepped up the
pressure. A national dharna or sit-in was organised in Delhi. Forty-one MPs visited
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the dharna site at Jantar Mantar, as thousands of adivasi and forest dwellers flowed
into the capital with the demand that the bill be passed.

Media Advocacy: Defending the Bill

The mainstream English media was not really the focus of the campaign.
Members of the campaign felt that this campaign was a departure from mainstream
advocacy because they believed that any real change depends on the ‘politics’ that
one is able to generate and political decisions are not based merely on media
perceptions.

While the regional media was constantly fed information, and was covering
the news of state level actions, the national media was issued press releases during
key events in Delhi. Even as the bill was being drafted and there was a probability
of it being tabled in the Budget session in 2005, the media was not really attentive
to the issue.

It was around this time that the MoEF, in what is perceived as an attempt to
sabotage the bill, issued letters to cabinet members, ministries and the press that
stated that the bill was going to fritter away the last of the country’s forests by
‘giving away 2.5 hectares of forest land to every claimant’.

This was an incorrect interpretation of the provisions of the bill, but it led to
an aggressive media campaign and lobbying effort by those who were not in favour
of the legislation. This included conservation/environmental groups and activists,
who were of the opinion that the bill would lead to destruction of forests and
wildlife habitats. A few members of the Congress party, the leading party in the
UPA coalition, supported this view.

The Campaign responded by briefing the media thoroughly. Reporters on the
environment beat were briefed on the bill, and opinion page editors of mainstream
newspapers were provided literature and documents on the issue, so that the issue
progressed from news reporting to the opinion page.

Members of the campaign and those in support of the bill also wrote in with
their opinions to newspapers and magazines on a regular basis, providing counter
arguments to issues being raised against the bill.

Dialogues with other civil society groups: Alliance building

Apprehension about the draft law and criticism of it also came from another
quarter: those who approved the bill’s basic goals, but had problems with several
of the clauses. The key criticism was the exclusion of non-adivasi forest dwelling
communities. While provision for non- adivasi communities was made in the
original first draft, this clause was dropped by the government in later drafts,
which applied to forest dwelling Scheduled Tribes. Then there were
recommendations by environmentalists who suggested that gram sabhas should be
required to place conservation above rights. Others raised issues of gram sabhas
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being dominated by powerful interests to sell out forest resources.

Despite these criticisms, the Campaign for Survival and Dignity continued to
press for the law to be tabled hoping that the intricacies could be addressed at a
later stage, perhaps at the time of rule making.

However, to communicate and discuss these apprehensions, dialogues were
organised with environmental groups as well as others and statements of solidarity
with the Campaign in support of the draft bill were issued by several organisations.
Efforts were made to create a support lobby within environmental groups that
were apprehensive about the legislation, and this was fairly successful.

Tabling of the Bill and Creation of the Joint Parliamentary Committee

It is important to understand that while the Campaign created consistent
pressure through street action and lobbying, internally the government was under
pressure to seek a solution to the Maoist insurgency in adivasi areas. Campaign
members provided the government a perspective on the unrest in adivasi areas,
attributing the widespread discontent to the non-recognition of rights of forest
dwellers and their continuing repression by the forest department.

The bill was finally tabled in the winter session of Parliament, in December
2005. A critical step that was taken by the cabinet was the constitution of a Joint
Parliamentary Committee (JPC) under the chairmanship of Kishore Chandra Deo.

The first sitting of the JPC was held on
January 16, 2006.

= The JPC was briefed by

Parliamentary Committees

representatives of the ministry
of tribal affairs on the bill and
the need to enact it.

Considering how sensitive the
issue was, the JPC decided that
a press communiqué might be
issued in all national dailies and
leading newspapers inviting
comment from experts,
organisations, associations,
NGOs and the general public on
the various provisions of the
bil. The press communiqué
would also be given wide
publicity through All India
Radio and Doordarshan.

Letters inviting suggestions /

A Parliamentary Committee means a
Committee which is appointed or
elected by the House or nominated by
the Speaker and which works under the
direction of the Speaker and presents its
report to the House or to the Speaker
and the Secretariat for which is
provided by the Lok Sabha Secretariat.

By their nature, Parliamentary
Committees are of two kinds: Standing
Committees and Ad hoc Committees.
Standing Committees are permanent
and regular committees which are
constituted from time to time in
pursuance of the provisions of an Act of
Parliament or Rules of Procedure and
Conduct of Business in Lok Sabha.

comments on the provisions of the bill were also issued to all state
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governments/Union Territory administrations.

In all, 109 memoranda containing comments/suggestions on the various
provisions of the bill were received by the committee from various sources. The
committee also took oral evidence from representatives of various organisations
and individuals.

This platform was used by all concerned groups and activists to put on record
their suggestions on the draft bill, and many of the suggestions were incorporated
in the final draft. Members of the Left parties, who were also a part of the JPC,
played an important role in maintaining pressure for the legislation to be taken
seriously.

Continuing the struggle to keep the pressure on
Jail Bharo Andolans and State Protests -

This process with the JPC continued for a few months. The Campaign had
expected the bill to be tabled during the monsoon session, but when this did not
happen, a series of protests and jail bharo andolans were organised.

In May 2006, the Campaign spearheaded a national mobilisation demanding
acceptance of the JPC report. In August 2006 a week long dharna was held in Delhi to
demand acceptance of the JPC report. CSD activists again staged a month-long
dharna from November 21 to December 19, 2006, in Delhi, demanding the passage of
the Act. November 29, 2006 was declared as the National Day of Action, and more
than 10,000 people participated in rallies in Delhi, Mumbai, Ranchi, Bhubaneshwar
and Bangalore.

On December 6, 2006 protests where held in Nagpur and in Bhopal (the latter
by the Gondwana Ganatantrak Party) where the forest bill was on the agenda.
More than 20,000 people showed up for the Bhopal protest meeting. The next day,
December 7, more than 5,000 people courted arrest as part of the Campaign's jail
bharo andolan, and many more were prevented from reaching the city by the police.
In Rajasthan, protests continued and culminated in a mass jail bharo andolan in
Udaipur. In Bhubaneshwar, 7,735 people from 23 districts courted arrest in front of
the State Assembly. In Gujarat, protests in five districts - Sabarkantha (3,500
people), Dangs (1,500), Godhra (3500), Rajpipla (4000), Surat (1500) - culminated in
a protest at Vyara where 3,000 people courted arrest on December 8, 2006. Gujarat's
protests saw more than 17,000 people court arrest. Protests were also held in West
Bengal, Jharkhand and Chattisgarh. All the protests received widespread local
media coverage and support from a large number of political parties.

On December 7, approximately 5,000 people demonstrated at Jantar Mantar in
Delhi as well. The Delhi protest received support from several political parties and
was addressed by the tribal affairs minister.

Finally, on December 18, 2006 the Bill was passed after being tabled in
Parliament on December 13, 2005.
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Registering dissatisfaction with the shortcomings in the notified Act -

The passing of the bill was considered a victory for the long people’s struggle.
However, there was major disappointment over some serious changes that were
made in the bill before it was passed. Some important recommendations of the JPC
were not taken into consideration.

The key points of contention and dissatisfaction with the bill that the campaign
raised were:

= Definition of ‘tribals’ in the forests — not adequate to distinguish between
genuine forest dwellers and land grabbers.

= Dilution of powers of the gram sabha.
= Contiguous applicability of unfavourable laws.

The Campaign had to once again step up the agitation to register its
dissatisfaction with the gaps that existed in the draft Act and the one that was
notified. From May 11 to 14, 2007 there were protest mobilisations in states
demanding amendments to the Act and notification of the Rules. This was followed
by a National Convention on Forest Rights on August 21, 2007.

On October 2, 2007, the Campaign once again sought jail bharo andolans across
states to demand amendments and just and effective rules. Campaign activists
staged a week-long dharna in Delhi from November 23-30, 2007 with the same
demands.

Working on the Rules — the process ahead

While members of the Campaign are a part of the Rules Committee of this Act,
and are trying to address the shortcoming in the rules, they are apprehensive. They
say they don’t know whether their suggestions have been incorporated in the rules
because everything is kept under tight wraps. The draft rules were displayed on
the web for comments and members submitted their comments, but they don’t
know if they have been accepted.

Yet again the Campaign is relying on building up pressure at the regional level.
In the states, groups are now gearing up for jungle hadtaal, a mass courting of arrest
and refusing to vacate jails till rules are framed and implemented properly. "Cadre
building requires strong internal solidarity and external support. In some places
there is a great extent of political exchange. Success will now depend on the political
situation at various levels" says Pradip Prabhi, Convener of the Campaign.

Currently the campaign is focusing on:

= consensus building at the state level

= building wider solidarity and support

= greater political consciousness for jail bharo andolans
= greater political consciousness outside the campaign
= identifying different methods of negotiation.
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Table 1: Year-wise description of the various developments

and their impacts on forest rights

Year

Developments

1927

1972

1980

1988

1990, May 28

1990, Sep 18

1991, Oct 28

1991, Oct 28

Indian Forest Act: The government “"can constitute any
forest land or waste land which is the property of
Government or over which the Government has
proprietary rights, a reserved forest, by issuing a
notification of this effect”. Settlement of rights not carried
out and large areas remain unsurveyed.

Wildlife Protection Act that provided for creation of
inviolate Protected Areas and wildlife habitats whereby
adivasis and forest dwelling communities lost access to
their lands and livelihoods based on forests. Yet again
settlement of rights not carried out in most Protected
Areas.

Forests Conservation Act (FCA): (simultaneously, the 42nd
Constitutional Amendment shifts forests from the "State
List" to the "Concurrent List"). The FCA prohibits non-
forest use of forest land without central government
approval. Also advocates "sustainable forest management
through participatory approach”, with "due regard to the
traditional rights of the tribal people on forest land".

National Forest Policy recognises the need for participatory
governance of natural resources and forests as against the
earlier model of exclusion of communities.

Dr B D Sharma, Commissioner for SCs and STs, submits the
29th Report on the conditions of SCs and STs and forest
related disputes.

MoEF issues six sets of guidelines (the 1990 Guidelines) in
pursuance of the National Forest Policy and Dr B D
Sharma’s letter. FP(1) deals with ‘encroachment on forest
land’, FP(2) with ‘disputed claims’, FP(3) with leases/pattas
and FP(5) with conversion of forest villages and settlement
of old habitations.

Committee constituted by Supreme Court to investigate
claims of adivasis for regularisation of encroachments files
its report concerning evidence to be examined and criteria
for regularisation. This committee only concerned one
district of Maharashtra.

Supreme Court in its order expressly directed that the
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1990-2001

2001,Nov 23

2001, Nov 23

2002, Feb 18
2002, May 3

2002, Oct 10

2004, Feb 3

2004, Feb 5

competent authority must enquire into the claim even in
cases where claims are not accompanied by documentary
evidence.

State governments fail to implement 1990 guidelines. Lack
of clarity about guidelines and verification procedures
persists. Issues of "encroachments” and "disputed claims”
remain unresolved. The encroachments issue dominates
MoEF attention while the question of disputed claims and
related matters are lost sight of.

Amicus curiae files IA 703 in the Godhavarman case (Writ
Petition © No0.202 of 1995), which seeks to restrain
"regularisation of any encroachments" as well as "further
encroachments”, and "steps to clear the encroachments in
forests which have taken place after 1980".

SC registers 1A 703 and states that "there will be an interim
order in terms of the above prayer". However, there is no
SC order directing the states/Government of India to evict
"encroachers” from forest land.

SC directs chief secretaries to file a reply to IA 703.!

Letter of Inspector General of Forests (IGF) instructs state
governments "to evict the ineligible encroachers and all
post-1980 encroachers from forest lands in a time bound
manner". This letter refers to the SC order of Nov 23, 2001
in 1A 703, and apparently created an impression that the SC
had ordered the states to evict "encroachers” from forest
land. This triggered a wave of brutal evictions around the
country.

Maharashtra government issues an order laying down a
Comprehensive Procedure for verifying claims for
regularisation by a village level committee that must take
the gram sabha's views into account.

MoEF issues supplementary guidelines aimed at "stepping
up of process for conversion of forest villages into revenue
villages".

MoEF issues supplementary guidelines "to encourage the

! The order reads: "the Chief Secretaries of Orissa, west Bengal, Karnataka, Tamil Nadu, Assam, Maharashtra,
Madhya Pradesh, Chhattisgarh and Kerala are directed to file a reply to this 1A, in so far as it concerns the said
states in relation to the steps required to be taken by them to prevent further encroachment of forest land and
in particular land in the hilly terrains, national parks and sanctuari